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48 CFR Ch. 9 (10–1–05 Edition) 970.5215–2 

submit a self-assessment at the con-
tractor’s option, add the following text 
as paragraph (f): 

(f) Contractor self-assessment. Following 
each evaluation period, the Contractor may 
submit a self-assessment, provided such as-
sessment is submitted within (Insert Number) 
calendar days after the end of the period. 
This self-assessment shall address both the 
strengths and weaknesses of the Contractor’s 
performance during the evaluation period. 
Where deficiencies in performance are noted, 
the Contractor shall describe the actions 
planned or taken to correct such deficiencies 
and avoid their recurrence. The DOE Oper-
ations/Field Office Manager, or designee, will 
review the Contractor’s self-assessment, if 
submitted, as part of its independent evalua-
tion of the Contractor’s management during 
the period. A self-assessment, in and of itself 
may not be the only basis for the award fee 
determination. 

[65 FR 81009, Dec. 22, 2000, as amended at 68 
FR 68782, Dec. 10, 2003] 

970.5215–2 Make-or-buy plan. 
As prescribed in 48 CFR 970.1504–5(b), 

insert the following clause: 

MAKE-OR-BUY PLAN (DEC 2000) 

(a) Definitions. 
Buy item means a work activity, supply, or 

service to be produced or performed by an 
outside source, including a subcontractor or 
an affiliate, subsidiary, or division of the 
contractor. 

Make item means a work activity, supply, 
or service to be produced or performed by the 
contractor using its personnel and other re-
sources at the Department of Energy facility 
or site. 

Make-or-buy plan means a contractor’s 
written program for the contract that identi-
fies work efforts or requirements that either 
are ‘‘make items’’ or ‘‘buy items.’’ 

(b) Make-or-buy plan. The contractor shall 
develop and implement a make-or-buy plan 
that establishes a preference for providing 
supplies and services on a least-cost basis, 
subject to any specific make or buy criteria 
identified in the contract or otherwise pro-
vided by the contracting officer. In devel-
oping and implementing its make-or-buy 
plan, the contractor agrees to assess subcon-
tracting opportunities and implement sub-
contracting decisions in accordance with the 
following: 

(1) The contractor shall conduct internal 
productivity improvement and cost-reduc-
tion programs so that in-house performance 
options can be made more efficient and cost- 
effective. 

(2) The contractor shall consider subcon-
tracting opportunities with the maximum 

practicable regard for open communications 
with potentially affected employees and 
their representatives. Similarly, a con-
tractor shall communicate its plans, activi-
ties, cost-benefit analyses, and decisions to 
those stakeholders, including representa-
tives of the community and local businesses, 
likely to be affected by such actions. 

(c) Submission and approval. For new con-
tract awards, the contractor shall submit an 
initial make-or-buy plan, for approval, with-
in 180 days after contract award. If the exist-
ing contract is to be extended, the con-
tractor shall submit a make-or-buy plan for 
review and approval at least 90 days prior to 
the commencement of the negotiations for 
the extension. The following documentation 
shall be prepared and submitted: 

(1) A description of the each work item, 
and if appropriate, the identification of the 
associated Work Authorization or Work 
Breakdown Structure element; 

(2) The categorization of each work item as 
‘‘must make,’’ ‘‘must buy,’’ or ‘‘can make or 
buy,’’ with the reasons for such categoriza-
tion in consideration of the program specific 
make or buy criteria (including least cost 
considerations). For non-core capabilities 
categorized as ‘‘must make,’’ a cost/benefit 
analysis must be performed for each item if: 

(i) The contractor is not the least-cost per-
former, and 

(ii) A program specific make-or-buy cri-
terion does not otherwise justify a ‘‘must 
make’’ categorization; 

(3) A decision to either ‘‘make’’ or ‘‘buy’’ 
in consideration of the program specific 
make or buy criteria (including least cost 
considerations) for work effort categorized 
as ‘‘can make or buy’’; 

(4) Identification of potential suppliers and 
subcontractors, if known, and their location 
and size status; 

(5) A recommendation to defer a make or 
buy decision where categorization of an iden-
tifiable work effort is impracticable at the 
time of initial development of the plan and a 
schedule for future re-evaluation; 

(6) A description of the impact of a change 
in current practice of making or buying on 
the existing work force; and 

(7) Any additional information appropriate 
to support and explain the plan. 

(d) Conduct of operations. Once a make-or- 
buy plan is approved, the contractor shall 
perform in accordance with the plan. 

(e) Changes to the make-or-buy plan. The 
make-or-buy plan established in accordance 
with paragraph (b) of this clause shall re-
main in effect for the term of the contract, 
unless: 

(1) A lesser period is provided either for the 
total plan or for individual items or work ef-
fort; 

(2) The circumstances supporting the 
make-or-buy decisions change, or 

(3) New work is identified. 
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At least annually, the contractor shall re-
view its approved make-or-buy plan to en-
sure that it reflects current conditions. 
Changes to the approved make-or-buy plan 
shall be submitted in advance of the effec-
tive date of the proposed change in sufficient 
time to permit evaluation and review. 
Changes shall be submitted in accordance 
with the instructions provided by the con-
tracting officer. Modification of the make- 
or-buy plan to incorporate proposed changes 
or additions shall be effective upon the con-
tractor’s receipt of the contracting officer’s 
written approval. 

(End of clause) 

970.5215–3 Conditional payment of fee, 
profit, and other incentives—facil-
ity management contracts 

As prescribed in 48 CFR 970.1504– 
5(c)(1), insert the following clause: 

≤CONDITIONAL PAYMENT OF FEE, PROFIT, AND 
OTHER INCENTIVES—FACILITY MANAGEMENT 
CONTRACTS (JAN 2004) 

(a) General. (1) The payment of earned fee, 
fixed fee, profit, or share of cost savings 
under this contract is dependent upon: 

(i) The contractor’s or contractor employ-
ees’ compliance with the terms and condi-
tions of this contract relating to environ-
ment, safety and health (ES&H), which in-
cludes worker safety and health (WS&H), in-
cluding performance under an approved Inte-
grated Safety Management System (ISMS); 
and 

(ii) The contractor’s or contractor employ-
ees’ compliance with the terms and condi-
tions of this contract relating to the safe-
guarding of Restricted Data and other classi-
fied information. 

(2) The ES&H performance requirements of 
this contract are set forth in its ES&H terms 
and conditions, including the DOE approved 
contractor ISMS or similar document. Fi-
nancial incentives for timely mission accom-
plishment or cost effectiveness shall never 
compromise or impede full and effective im-
plementation of the ISMS and full ES&H 
compliance. 

(3) The performance requirements of this 
contract relating to the safeguarding of Re-
stricted Data and other classified informa-
tion are set forth in the clauses of this con-
tract entitled, ‘‘Security’’ and ‘‘Laws, Regu-
lations, and DOE Directives,’’ as well as in 
other terms and conditions. 

(4) If the contractor does not meet the per-
formance requirements of this contract re-
lating to ES&H or to the safeguarding of Re-
stricted Data and other classified informa-
tion during any performance evaluation pe-
riod established under the contract pursuant 
to the clause of this contract entitled, 
‘‘Total Available Fee: Base Fee Amount and 

Performance Fee Amount,’’ otherwise earned 
fee, fixed fee, profit or share of cost savings 
may be unilaterally reduced by the con-
tracting officer. 

(b) Reduction Amount. (1) The amount of 
earned fee, fixed fee, profit, or share of cost 
savings that may be unilaterally reduced 
will be determined by the severity of the per-
formance failure pursuant to the degrees 
specified in paragraphs (c) and (d) of this 
clause. 

(2) If a reduction of earned fee, fixed fee, 
profit, or share of cost savings is warranted, 
unless mitigating factors apply, such reduc-
tion shall not be less than 26 percent nor 
greater than 100 percent of the amount of 
earned fee, fixed fee, profit, or the contrac-
tor’s share of cost savings for a first degree 
performance failure, not less than 11 percent 
nor greater than 25 percent for a second de-
gree performance failure, and up to 10 per-
cent for a third degree performance failure. 

(3) In determining the amount of the re-
duction and the applicability of mitigating 
factors, the contracting officer must con-
sider the contractor’s overall performance in 
meeting the ES&H or security requirements 
of the contract. Such consideration must in-
clude performance against any site specific 
performance criteria/requirements that pro-
vide additional definition, guidance for the 
amount of reduction, or guidance for the ap-
plicability of mitigating factors. In all cases, 
the contracting officer must consider miti-
gating factors that may warrant a reduction 
below the applicable range (see 48 CFR 
970.1504–1–2). The mitigating factors include, 
but are not limited to, the following ((v), 
(vi), (vii) and (viii) apply to ES&H only). 

(i) Degree of control the contractor had 
over the event or incident. 

(ii) Efforts the contractor had made to an-
ticipate and mitigate the possibility of the 
event in advance. 

(iii) Contractor self-identification and re-
sponse to the event to mitigate impacts and 
recurrence. 

(iv) General status (trend and absolute per-
formance) of: ES&H and compliance in re-
lated areas; or of safeguarding Restricted 
Data and other classified information and 
compliance in related areas. 

(v) Contractor demonstration to the con-
tracting officer’s satisfaction that the prin-
ciples of industrial ES&H standards are rou-
tinely practiced (e.g., Voluntary Protection 
Program, ISO 14000). 

(vi) Event caused by ‘‘Good Samaritan’’ 
act by the contractor (e.g., offsite emergency 
response). 

(vii) Contractor demonstration that a per-
formance measurement system is routinely 
used to improve and maintain ES&H per-
formance (including effective resource allo-
cation) and to support DOE corporate deci-
sion-making (e.g., policy, ES&H programs). 
* * * 
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